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Introduction 

Comparative family law has seen an impressive growth and development 
in the last twenty years, especially in Europe. Research has allowed identifying 
and understanding common tendencies and differences, and, in spite of initial 
doubts, research also tends towards harmonization, as the Commission on 
European Family Law’s “Principles on European Family Law”2 illustrate.3 
Therefore, current comparative family law in Europe is very much in line with 
“traditional” or mainstream comparative law.4 This is, however, an important 
shift from the majority of previous comparative literature that saw family law 
as different from other legal fields because of its cultural characteristics.5  

Two radically different explanations can justify this shift, and both have 
important methodological implications. A first approach consists in minimizing 
the cultural differences as such or the importance of culture in family law. Many 
comparative projects adopt this perspective, without necessarily saying so 
explicitly: often, comparisons in family law are limited to legal systems that are 
(or seem) similar: European cultures (or jurisdictions in the West6) are not (or 
no longer) so fundamentally different that it would make comparisons 

 
2 Available at www.ceflonline.net/principles/.  

3 Boele-Woelki, Katarina. 2018. What Family Law for Europe?. RabelsZeitschrift für ausländisches und 
internationales Privatrecht 28(1): 1-30; for the recent debate: . 

4 See Nicola, Fernanda. 2010. Family Law Exceptionalism in Comparative Law. American Journal of 
Comparative Law 85:777- 810, p. 782, who makes a point in showing that European harmonizing scholars 
define family law as « merely » private law. 

5 Boele-Woelki, cit., p. 1, mentioning the attitude in German academy in the early 2000 ; Bradley, David. 2012. 
Family Law. In Elgar Encyclopedia of Comparative Law, ed. Jan M. Smits, 2nd edition, 314 – 338, Cheltenham: 
Elgar at 315 – 316, with many references ; Nicola, 2010, who cites Harold Cooke Gutteridge’s Introduction to 
the comparative method of legal study (1946), according to whom the links of family law “with race, religion 
and politics” make it unsuitable for comparative analysis (at 778), and, with a detailed historical account, at 
787 seq. 

6 Glendon, Mary Ann. 2006. Introduction: Family Law in a Time of Turbulance. In: International Encyclopedia 
of Comparative Law Volume IV: Persons and Family. Aleck Chloros, Max Rheinstein and Mary Ann Glendon, 
ed. Brill, for example, discusses social/behavioural and legal changes in developed / industrialized or the 
West. 
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impossible.7 Another way is the adaptation of a supposedly neutral reference 
that allows for neutral and “scientific” comparisons.8 European (or 
international) human rights law can serve as such a reference point (see below), 
but also the identification of a “social function” as proposed by the functionalist 
tradition of comparative scholarship9, makes it a priori possible to compare (in 
spite of the fact that the proponents of functionalism were hesitant to apply it 
in family law10). 

The other way to overcome the reluctancy in mainstream comparative law 
to engage in family law is to put the cultural diversity in family law at the 
forefront. Rather than considering it impossible to compare different cultures, 
it focuses the methodological considerations on the society.11 The underlying 
idea is to include cultural aspects of law in the large sense -tradition, religion, 
politics and even economy within the method as such, and not only treat them 
as an explanation or a factor hindering comparison. This is admittedly 
challenging for lawyers trained to look, in the first place, at texts (in statutes or 
formulated by courts).12 Therefore, comparative lawyers taking such an 
approach very often engage with other social science disciplines.13 While this 
goes well with the current focus of comparative law methodology on 

 
7 See Boele-Woelki’s observation that differences between family law in Europe are political rather than 
cultural ; see also the general argument of convergence in family law, referred to, amongst others, by Bradley 
2012, at 314, and by Nicola. 

8 Nicola, 808. Both justifications are linked to the more general idea of convergence, 

9 Reference to the recent debate. 

10 See Nicola, who sees the functionalist approach as closely linked to a market orientation of comparative 
research, striving for efficiency and convergence / harmonisation. 

11 Nicola talks about “positive-sociology functionalism” and refers to Rheinstein, Llewellyn, Khan-Freund, and 
Sacco. 

12 In the area of constitutional law, Peter Häberle develops an interesting approach that keeps the focus on 
texts: Häberle, Peter. 2019. Ein afrikanisches Verfassungs- und Lesebuch – mit vergleichender 
Kommentierung. Berlin: Duncker&Humblot. 

13 See for example Nadjma Yassari’s project on islamic law that explicitly addesses the context and the impact 
of political structures on family law, https://www.mpipriv.de/grundlagenforschung-recht-islamischer-laender. 
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interdisciplinarity,14 interdisciplinarity as such does not automatically put 
cultural elements in the foreground: the debate around legal origins and 
comparative law and economics has led to results quite to the contrary.15 
Taking up the reasoning of Fernanda Nicola, an interdisciplinary approach that 
takes the cultural specificities seriously should focus on society-oriented rather 
than on market-oriented disciplines.16  

In European family law, there seems to be considerable debate on the 
approach to take when doing comparative research, and on the methodological 
implications.17 For comparative lawyers venturing beyond the West, wanting to 
understand and compare law of the family globally,18 the choice is less difficult. 
When attempting, as I did, to follow the general postulate in comparative law 
scholarship to overcome “the country and western tradition”19, I could not 
legitimately rely on cultural similarities when exploring West-African family law. 
I also felt that referring to an individual standard or a given social function 
would be culturally biased – a modern form of colonial comparative law – and, 
in addition, bear the risk of overlooking important aspects. I therefore decided 
to take up the challenge and started thinking about how to proceed – what 
method do apply or develop – in order to consciously focus on social and 
cultural elements. Being well aware of my limits, and not pretending to be (or 
become) an expert in those other fields, I nevertheless started to explore 

 
14 “Interdisciplinary research is at the heart of comparative law today”: Adams, Maurice and Husa, Jaakko and 
Oderkerk, Marieke. 2017. Method and Methodology of Comparative Law: Introductory Remarks, in Adams 
and Husa and Oderkerk, eds. Comparative Law Methodology; Cheltenham: Elgar, at xxiii; see the 
interdisciplinarity in funding instruments; see also the event, organized by the American society of 
comparative law, on interdisciplinarity and comparative law 

15 See among many Husa, Jakko. 2014. Interdisciplinary Comparative Law – Between Scylla and Charybdis ?, 
Journal of Comparative Law 9 12-26, at 14, on the risk  

16 Nicola, cit., mentions K.N. Llewellyn, Max Rheinstein, and others. 

17 Nicola, cit. ; other more recent references ? 

18 William Twining’s postulate « to move away » from the country and western tradition of comparative law 
has been heard ; as there is a growing number of comparative law initiatives and research focusing on Asia 
(conferences of ASLI, Academy of Comparative Law), or Latin America (Esquirol, environmental law projects). 

19 Twining, William. 2000. 
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literature in other social sciences. The risks of misunderstanding and 
distortion20 seemed worth taking when looking for inspiration. 

The aim of this contribution is not to identify “the method” to do 
comparative family law in West-Africa. First, I share the conviction with many 
other comparative scholars,21 that there are many different methods for doing 
comparative law; ultimately, the “right” method depends on the purpose and 
the conditions of the comparative enterprise. Second, the contribution falls 
short of formulating a method. It limits itself to exploring some insights, 
challenges and opportunities that comparative work could take up and exploit 
when comparing family laws in West-Africa.  

The exploration focuses on the comparison rather than on the description 
of family law. This in itself is an important departure from most literature on 
family law in West-Africa that generally describes one or several African family 
laws or traditions.22 Possibly because of this descriptive approach, many of the 
authors who deal with more than one legal system do not address 
methodological questions of comparison, though they might well address other 
methodological issues.23 Especially publications that describe “the African laws” 
sometimes give the impression to generalize without sufficient analysis, or, at 
least, they do not address important questions (such as the reason for choosing 
certain jurisdiction but not others).24  Generalizations sometimes do have an 
important purpose that might well move considerations on comparison to the 

 
20 See e.g. Anders, Gerhard. 2015. Law at its limits: interdisciplinarity between law and anthropology. The 
Journal of Legal Pluralism and Unofficial Law 47, 411 – 422, at 414. 

21 Leckey, Robert. 2017. Review of Comparative Law, Social & Legal Studies 26(1): 3-24; Basedow, 
Comparative Law and its Clients ; Moreteau, and others. 

22 Thioye, Moussa. 2005. Part respective de la tradition et de la modernité dans les droits de la famille des 
pays d’Afrique noire francophone. Revue internationale de droit comparé 57 (2): 345-397 ; Ndoko, Nicole-
Claire. 1991. Les manquements au droit de la famille en Afrique noire. Revue internationale de droit comparé 
43(1): 87 – 104 ; there are, of course, also other examples, see e.g. . 

23 This is very striking in Hoeke, Mark. 2012. Family law transfers from Europe to Africa : lessons for the 
methodology of comparative legal research, in: ed. John Gillespie and Pip Nicholson, Law and Development 
and the Global Discourses of Legal Transfers, 279-302, Cambridge : Cambridge University Press. 

24 See the examples quoted above, footnote 22. 
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background25. Generally, however, it is important that statements on “the 
Africans” be grounded on sound methodological grounds, especially when 
made from outside of Africa. 

For this reason, this contribution takes a conscious look at how 
comparisons are or/and could be done (I.). It then explores different 
possibilities of what could be compared (II.).  

 
I. COMPARING IN THE SOCIAL SCIENTIFIC STUDY OF LAW 

There are many social sciences that are relevant for understanding law. 
The “social-scientific study of law” has become a large and somehow 
heterogenous area, as different approaches (law and society & critical legal 
studies in the US, socio-legal studies in the UK, and sociology of law and legal 
anthropology with slightly different focuses and separations in the anglophone 
West and continental Europe) have developed in different countries and even 
though they are interacting and overlapping26, they have not merged into a 
unified discipline.27 The field brings together lawyers interested in social 
sciences and social scientists interested in law. Given the amount of literature 
and the diversity of the field, it is a challenge to give an accurate picture, even 
when focusing on questions of method. Choices need to be made.  

From a continental European perspective, anthropology seems the most 
relevant field to explore in order to gain relevant insights for legal research in 
Africa. While this seems an obvious choice, it requires critical explanation, 

 
25 Kañji, Saliou Samba Malaado and Camara, Fatou Kiné. 2000. L’Union matrimoniale dans la tradition des 
peuples noirs, Paris : Harmattan, for example, have the purpose to show how important matriarchy has been 
in the tradition of « the black africain people » ; they address methodological issues in their introduction, but 
not relating to comparative elements ; Antoine, Philippe. 1997. Le mariage : droit canonique et coutumes 
africaines. Paris : Beauchesne : the author (a canon lawyer) discusses only one custom, while the title implies 
a more general analysis ; however, his aim is to show how canon law could deal more efficiently with African 
custom. 

26 See for example the collection Comparative Law and Society. 2012. Cheltenham : Elgar, edited by David 
Clark, with contributions on Comparative sociology of law, comparative anthroplogoy of law, and many more. 

27 Anders, Gerhard. 2015. Law at its limits : interdisciplinarity between law and anthropology, The Journal of 
Legal Pluralism and Unaofficial Law, 47(3) : 411-422 ; see also von Benda-Beckmann, Franz. 2008. Riding or 
killing the centaur ? Reflections on the identities of legal anthropology, International Journal of Law in Context 
4,2 : 85-110. 
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engagement with comparative law and the anthropology of law (A.). This 
reflection will then allow looking for inspiration from anthropological literature 
on comparison (B.). 
 

A. Comparative Law and Anthropology of Law 

Historically, anthropology was the discipline that analyses foreign cultures 
or « people ».28 For a European scholar who intends to do research on West-
African law, anthropology would therefore seem to be an ideal source for 
insights relating to the methodological inclusion of social aspects. In addition, 
anthropological sources and insights take an important place in many 
publications on African family law.29 However, in a time when many social 
sciences are grappling with their colonial past and increasingly questioning how 
western-centric they are, when attempts are being made to “decolonialize” 
comparative law, such a reference to anthropology seems antiquated, fostering 
a paternalizing view of “Europeans” on “Non-Europeans”.  

Indeed, with its focus on the foreign, if not to say the exotic30, 
anthropology was the science to analyse societies that, according to the West, 
« lacked » law, and where Western style law needed to be imported.31 The 
consequence was a disciplinary division between the Western “laws”– 
comparative law – and legal anthropology.32 In both disciplines, Western 
scholars have shaped the debate - and, to a large extent, they still do so today.  

 
28 As the German term “Ethnologie” shows (Ethnos, Greek = people); see for this understanding: Von Benda-
Beckmann, Franz. 1981. Ethnologie und Rechtsvergleichung. Archif für Rechts- und Sozialphilosophie 67(3) : 
310 – 329. 

29 See for example : Arrighi, Gabriel, Le droit de la famille au Sénégal. 1968. In Le droit de la famille en Afrique 
noire et à Madagascar, ed. Kéba M’Baye, 83-115. Paris : Maisonneuve ; other contributions in the same 
volume take a much more legalistic approach. 

30 Von Benda-Beckmann, 1980. 

31 See for the powerful political reasoning behind this argument : Nader, Laura. 2005. Law and the Theory of 
Lack, Hastings International and Comparative Law Review. 28(2) : 191 – 204. 

32 Von Benda-Beckmann, 1980. 
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However, there have been important developments in both disciplines. As 
already mentioned, in comparative law, the awareness for different forms of 
law outside the West has been increasing. Lawyers from the West who spent 
time in colonies or former colonies in Africa to teach “the law” realized the 
limits of the Western understanding of law, developed an interest in legal 
anthropology,33 but remained sufficiently anchored in law to shape the debate. 
Today, writing about African “law” is no longer exclusively Western. African 
scholars do publish in Western comparative law journals on African family law.34 
The comparative law debate starts being more inclusive, though there are still 
important challenges – one of them being the mere lack of interest for Non-
western legal systems that still seems very important in Western legal circles.35  

Anthropology has changed as well. The discipline is no longer dedicated 
exclusively to “exotic places”36. As much as the comparative lawyer has realized 
that looking at foreign law will bring new insights to understanding his own law, 
anthropologists realized that their methods are useful to analyse institutions in 
the west: ethnography is applied to legal institutions such as the French Conseil 
d’Etat.37 Thus, the geographical focus is no longer a distinguishing feature 
between comparative law and legal anthropology.  

Having realized the use and the legitimacy of anthropological approaches 
when dealing with all institutions and societies, it would seem unnecessarily 
restrictive not to look at the discipline when doing comparative law in West-
Africa. It is, however, important, to be aware of the context described above 
when doing so. 

 
33 William Twining, Jacques Vanderlinden (who was born in Congo) ; Rodolfo Sacco ?; but also, more recently, 
Brian Tamanaha (see Twining, William, General Jurisprudence). 

34 Thioye, Moussa. 2005. Part respective de la tradition et de la modernité dans les droits de la famille des 
pays d’Afrique noire francophone. Revue internationale de droit comparé 57 (2): 345-397 ; Ndoko, Nicole-
Claire, Les manquements au droit de la famille en Afrique noire. Revue internationale de droit comparé 43(1): 
87 – 104. 

35 See Rosen (2012) 

36 Reference Orucu, Esin. 

37 Latour, Bruno. 2010. The Making of Law : an ethnography of the Conseil d’Etat ; see also Baudouin Dupret 
and Julie Colemans and Max Travers, eds. 2020. Legal Rules in Practice. In the Midst of Law’s Life, London : 
Routledge, that combines Western and Non-Western approaches.  
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There is another feature in anthropology that makes it attractive for the 
purpose of the present enquiry. This is not a feature specific to anthropology of 
law (that, apparently, fails to have a big impact on the discipline)38, but a feature 
of anthropology generally: the fact that it deals essentially with comparisons.39 
It is this particular feature that I will explore more in detail. 

 
B. Comparing in Anthropology: Inspiration 

When exploring comparison in anthropology for inspiration in 
comparative law, I will first look at the field closely related to comparative law 
– legal anthropology (1.) before considering anthropological literature on 
comparison more generally (2.).  

1. Legal Anthropology 

In her chapter on comparative law and anthropology, Lawrence Rosen40 
identifies four ways in which legal anthropologists have engaged in comparison, 
and which, in her analysis, explain to some extent why legal anthropology did 
not have a big impact in anthropology in general.  

First, some legal anthropologists such as Max Gluckman or Sally Folk 
Moore regard legal system either as specific instance of universal features 
found in all legal structures (thus addressing common problems) or at least 
treat them as equal in jurisprudential quality. A second and related approach 
was to measure the legal system against standards of another (typically 
Western) system of law – an approach that led to a debate on the 
appropriateness of applying legal concepts of one legal system to describe 
another one. A third approach consists in treating law as unique rather than as 
a part of culture, trying to identify “the legal”: concepts, specialists, institutions. 
The last approach that Lawrence Rosen describes focuses on exotic elements 

 
38 Rosen, Lawrence. 2012. Comparative Law and Anthroplogy. In The Cambridge Companion to Comparative 
Law, ed. Mauro Bussani and Ugo Mattei, 73 – 87. Cambridge : Cambridge University Press. 

39 Rosen 2012 ; Andenas, ???; see also publication « www.ethnographiques.org 

40 Rosen 2012, at 76. 
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(such as witchcraft) rather than on other methods relevant for conflict 
resolution/fact finding or other functions that law might have.   

Rosen identifies one common trait in the different approaches: their 
failure to go beyond the legal and explore mechanisms such as styles of thought 
or categorisation within and without the strictly legal.41 According to her, this 
“circling back to the ‘legal’” was a reason for the failure of legal anthropology 
to have a bigger impact on anthropology as a whole. 

For a comparative lawyer, the methodological concerns expressed in 
Rosen’s typology are all too familiar. Talking about the universal has been very 
present in comparative literature and can even be seen as a reference to 
natural law. To some extent, the search for “the better law” – a purpose of 
many comparative enterprises – can be seen as a way to measure different 
laws, and measuring recalls the controversial discussions on legal origins and 
the efficiency of legal systems. Addressing common social problems is the 
methodological key idea of the functional approach to comparative law. And 
there probably is no comparative lawyer who has not grappled with finding 
ways to describe foreign concepts. The temptation to focus on the “exotic” is 
probably less present in mainstream comparative law, though comparative 
lawyers have expressed both, a fascination for the exotic42 and a risk to be 
overly influenced by the exotic.43 

Comparison in legal anthropology, at least as described above, shows that 
legal anthropology and comparative law share common problems. Several 
methodological debates in comparative law seem to mirror some of the 
debates that have taken place in legal anthropology.  

Most importantly, it is quite eye opening that legal anthropologists, too, 
seem to have difficulties to go beyond the legal – though undoubtedly at a 
different level than comparative lawyers do. Incorporating “the social”, the 
culture when comparing law is therefore in and by itself a challenge. Lawrence 
indicates that in other fields of anthropology, this is easier done; therefore, the 
next part will look at discussions of comparison in anthropology more generally.   

 
41 Rosen 2012, at 77. 

42 Örücü 

43 Nelken. 
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2. Anthroplogy in General 

In a recently published monograph44, Matei Candea analyses the different 
debates in anthropology relating to comparison and proposes an archetype of 
comparison. Candea describes the history of anthropology as a history of 
comparisons, a history of debates and decisions on what and how comparisons 
“could” and “should be done. He also shows the complexities of cultural 
comparisons – the subtitle of the book - “The Impossible Method” - is telling.   

Candea does not engage in a normative approach, he does not define how 
comparisons should be done in anthropology, as he sees the history of 
anthropology as “progressive multiplication of methods”.45 His aim is to build a 
tool that makes debate on comparisons possible: rather than dismissing and 
overcoming what has been done, his archetype of comparison should offer a 
shared language on comparison.46 

The book is full of insights for a comparative lawyer. A first example is the 
way in which he terms the history of debates on comparisons in anthropology:  
“The Garden of Forking Paths”, a succession of debates between two ways in 
which comparison should be done. This reminds me of the methodological 
debates in comparative law methodology: the opposition between 
functionalism and contextualism, for example, can be pictured as a binary 
debate that involves so-called caesurism: postulating a break with what has 
been before and dismissing it.47 This parallelism between the debates might be 
a consequence of Western (rhetorical) culture: the binary is a typical western 
style of reasoning48 and caesurism a way to increase the importance of a 

 
44 Candea, Matei. 2019. Comparison in Anthropology. The Impossible Method. Cambridge : Cambridge 
University Press. 

45 Candea, at. 188. 

46 Candea, at 187 seq and 324. 

47 See Husa’s description ; for caesurism, see Candea, 149 seq.. 

48 Glenn, Patrick. 2014. Legal Traditions of the World. Sustainable Diversity in Law. 5th ed., Oxford : OUP, at 
with further references. 
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proposal or idea by referring to its novelty. Therefore, the criticism against 
caesurism in anthropology and the proposed alternative – a vision of multiple 
comparison49 is equally convincing when applied to comparative law and speaks 
for a multiplicity of methods in comparative law rather than a debate between 
functionalist and opponents. 

 
a. Problems of Comparison 

Before developing his archetype, Candea identifies (and names) three sets 
of problems in anthropological comparisons50: problems of “mapping” relating 
to the identification of objects, properties and relations invoked in comparison, 
problems of “communication”, addressing the relationship between the 
anthropologist and her or his object, and, finally, problems of purpose (such as 
the purpose of producing scientific generalization vs. understanding human 
experience, or the different political purposes).  

All three sets of problems are not unfamiliar to comparative law. While the 
focus of “everyday” comparative law lies on problems of mapping (what to 
compare) and there is extensive writing on the purposes of comparative law – 
partly quite different from the one’s in anthropology, due to the need of 
comparative law to find a justification for the discipline in the field of law, and 
partly similar (such as the quest for generalizations or the political dimension), 
the so called problems of communication are less prominent, except for some 
theoretical literature on incommensurability51 and the subjective elements of 
comparison (they relate to similar issues than the ones in anthropology52). 
Therefore, insights on the issue of communication, the relationship between 
the object and the person doing the comparison are of particular interest.  

 
49 See Candea, 150 seq, refering to Pina Cabral and Gingrich and Fox. 

50 Candea, Chapter 1, 34 seq. 

51 See Petretta, Ida. 2020. The Question of Comparison. The American Journal of Comparative Law 68 :4893-
928,  at 917, with references to Joseph Raz ; see also Siems, ???.  

52 Legrand. 
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Anthropologists see the problem as specific to the discipline and discuss it 
extensively.53 I will choose two examples to illustrate this discussion and the 
consequences. One example is the observation that “comparisons between ‘us’ 
and ‘them’ are always driven by an implicit or explicit agenda of relative 
valuation”, leading to the claim that “there are five valences (…): establishing 
the superiority of the self, the superiority of the other, the similarity of the self 
and the other, the incomprehensibility of the other, or the potential to learn 
from the other.”54 At first sight, there seems to be a confusion between the 
purpose of comparison and communication. However, the observation can be 
taken as a reminder that the purpose, the underlying attitude, will have an 
impact on how the object is understood. 

Another example are the culturalist, feminist and postcolonial critiques 
that lead to the realization that the units of comparison are often an 
“unacknowledged extension of western assumptions and interests”55. The 
following anthropological debate led to a worry that was not exclusively 
epistemic, but also political. However, it seems that anthropologists have not 
found a solution: many authors have come to realize that neither extending 
western concepts nor giving up on them is a satisfactory way out.56 
Anthropologists, therefore, have to live with this dilemma. 

Both examples draw attention to difficulties that are not completely 
foreign to comparative law. The first example is a reminder for a comparative 
lawyer to be aware of how the purpose of the enterprise influences her 
perspective. The second one appears like a development of a concern – the 
influence of the comparative lawyers’ own legal system when looking at foreign 
law - that has been present in comparative law and that for example the 
functional approach to comparative law has tried to overcome. The problems 
voiced in the anthropology go further and make it clear that using a function 
alone will not solve the problem. The cultural understanding will shape the 

 
53 Candea, 40 seq and 128 : « Questions of communication – of the relationship between observer and 
observed – have taken centre stage. ». 

54 Candea, 43, with references to Lloyd, G.E.R. 2015. Analogical investigations. Cambridge University Press. 

55 Candea, 44. 

56 Candea, 44, with further references. 
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identification of a social function even if it does not explicitly attach to law as 
the identification of legal concept would do. 

It might seem unfortunate for the comparative lawyer looking for 
inspiration that Candea’s description does not provide solutions to the 
numerous problems to comparison identified. It is therefore not possible for 
comparative law method to transplant a solution that anthropologists have 
found. The main insight to be gained, in my opinion, is to realize that 
comparative lawyers are not neutral when approaching any foreign legal 
system. Both, their purpose and their background will have a profound impact 
on their understanding of and method when dealing with foreign law.  

There are several consequences of this realization. First, comparative 
lawyers should take an additional step, an extra effort, when looking at the 
foreign and when defining units of comparison, in order to detect, prevent and 
explain their own biases and assumptions. Another, maybe more controversial 
consequence is the need for transparency on the different cultural biases, and 
the need for humility. When doing comparative family law in West-Africa, this 
is both, important and complex, given the important cultural aspects of both, 
the subject matter and the geographical area. 

Family law is an area particularly prone to individual, to cultural and to 
gender biases, as it relates to a very personal topic: everyone has her personal 
history and experience with family – both, as a child and as an adult. These 
experiences will shape the attitudes, the interests and the sensibilities, and it 
therefore seems reasonable to assume that they will also shape the 
understanding of family law. However, to my knowledge, there is relatively little 
systematic research or debate in comparative law on these biases. The 
questions to be asked are very difficult and seem provocative, but, in my 
opinion, they are important ones: Do women and men do comparative family 
law in the same manner? How do factors such as being a parent, having gone 
through divorce, or sexual orientation influence one’s look at family law? And 
given that all these experiences are closely related to culture,57 how do they 
influence the look at foreign family law? Asking these questions bears risks that 
cannot be underestimated and need to be addressed right away: the personal 

 
57 Cownie, Fiona. 2004. Legal Academics : Culture and Identities. London : Hart, at 167.  
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experience cannot be taken as a factor that disqualifies from doing research in 
the area of family law. It would also be inadmissible to require disclosure of 
family status, experience and sexual orientation, as this would be a violation of 
privacy. Disclosure also bears the risks of any argument or research finding 
being dismissed or explained on the basis of the background of the researcher. 
This would obviously be contrary to a sound and rich debate. Therefore, 
awareness of one’s experiences and potential biases - consciously addressing 
one’s identity - when dealing with family law is essentially a personal enterprise.  

When engaging with West-African law from a European perspective, when 
attempting to understand non-western law, the cultural differences will bring 
an additional layer of potential bias. Here, the risk of misunderstanding or 
misinterpretation is considerable. One might well argue that it will be 
impossible for a European to fully grasp the cultural complexities of such a 
different context.58 However, in my opinion, comparative law “lives” from the 
exchange between insights from “within” and observations “from the outside”. 
Maybe as a pre-condition, comparative lawyers who engage in culturally 
different foreign legal systems should be equally prepared to debate their own 
legal system. Engagement with foreign law will often help for doing so. There 
is, however, an important additional element when talking about comparative 
law. In the West-African legal systems, the colonial heritage is still very 
important. Legal writing is very much influenced by the westernized legal 
culture of the former colonializing power.59 At the surface, considering the 
worldwide diffusion of Western conceptions of law, the epistemic difficulties 
might therefore seem less important. However, Rodolfo Sacco has rightly 
pointed to the importance of other legal formants60, underlying cultural layers 
that play an important role in the way formal state law operates, even if the 
discourses are influenced by the western conceptions of law. In addition to 
these epistemic difficulties, the political questions will remain. On both areas, 
it will again be an issue of intellectual honesty for the comparative lawyer to 
reflect on these influences and disclose them.  

 
58 As Pierre Legrand probably would. 

59 See for example the references to French authors in writings on Senegalese law. 

60 Sacco, Rodolfo,  
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Of course, there are good reasons to argue that self-awareness and self-
reflection of the comparative family lawyer is not enough. There is an important 
theoretical literature on feminist legal theory and queer-theoretical approaches 
to law that addresses issues of gender and identity biases within the legal 
system and its categories.61 And if comparative law is really interested to move 
away from its Euro-centric perspective, it is almost a necessity to adopting 
postcolonial theory in comparative legal scholarship.62 However, in order to 
promote the diversity within comparative law, it would be overly restrictive to 
limit the comparative enterprise to developing these specific approaches.  

It is on this last observation that an additional meaning of the term 
“communication” as proposed by Candea brings an additional insight. The term 
does not only address the relationship between the object and the observer, 
but also the communication between the different observers.63 In comparative 
law, the debate on method seems limited to certain fields or uses and purposes 
and is often ignored by others who “just do it”.64 In addition, it is important to 
realize the diversity (or rather homogeneity?) of the people that shape the 
discipline. For comparative law as a discipline to grow, the discipline needs to 
consciously and actively encourage diversity and engage in debate with “the 
other”.  

 
b. Archetypes: a discourse on comparison 

Candea’s archetype provides a framework for discourse on comparison – 
a framework for methodological debate and assessment. He identifies three 

 
61 See for example Genovese, Ann. 2014. Goode and Godde : The Practice of Feminist Judgment in Family 
Law, in Heather Douglas, Francesca Bartlett, Trish Luker and Rosemary Hunter, eds., Australian Feminist 
Judgments. Righting and Rewriting Law, 375-388, Hart ; for Queer theory, see for example Robert Leckey and 
Kim Brooks, eds., 2010, Queer Theory : Law, Culture, Empire, Abingdon : Routledge, 2010, or Cossman, 
Brenda. 2019. Queering Queer Legal Studies : An Unreconstructed Ode to Eve Sedgwick (and Others), Critical 
Analysis of Law 6(1) : 23-38. 

62 See e.g. Dann, Philipp and Hansehmann, Felix. 2012. Post-colonial Theories and Law, Law and Politics in 
Africa, Asia and Latin America, 45(2) 123-127; Roy, Alpana, Postcolonial Theory and Law. A Critical 
Introduction. 

63 Candea, 44 seq. 

64 Leckey, 2017. 
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dimensions of comparison: the first one is familiar to the comparative lawyer: 
comparisons of different objects (lateral comparisons) with a view (purpose) to 
identify, in its extreme, identity or alterity. The second dimension addresses the 
relationship between the observer and the observed, “us and them” – in 
comparative law, it is most apparent in the so-called “Fremdrechtskunde”. The 
third dimension is more difficult to grasp; Candea uses the term identity and 
intensity to describe flows, processes, transformation, the changing of the 
objects of comparison. In comparative law, this dimension could refer to 
historical processes, but not exclusively: the concept of flow, of liquidity has a 
bigger potential in comparative law and could be useful to exploit the context.65 

In each of these dimensions, there are different heuristic tools and 
debates. In addition, the archetype is conceived as a three-dimensional space: 
a comparative enterprise therefore is situated automatically in relation to all 
three dimensions. 

The present contribution does not allow to fully exploit the potential of 
the archetypes for comparative law, some tools (such as the term “caveated 
micro-generalizations”)66 might be useful, others less. I therefore limit myself 
to pointing out two advantages of using the archetype for comparison in 
comparative law, but also two reasons why the archetype might only be of 
limited use in the field. 

A first advantage of the archetype of comparison is to provides a 
framework for comparison that acknowledges the plurality of methods, and 
that does so in a systematic (scientific?) way. It does away with the debates on 
“the” right method to do comparative law, but it offers avenues to discuss why 
one specific approach might be better fit for a purpose than another. In 
comparative law, authors such as Gunther Frankenberg, or Annelise Riles have 
described way in which comparative law is done. The advantage of the 
archetype over the typologies in comparative law  is the openness of the 
archetype: it does not limit comparisons to a certain number, but provides for 
a big number of possibilities in which the different dimensions are combined.  

 
65 Mancuso, Salvatore, Liquidità e comparazione. Un breve viaggio tra diritto, antroplogia e sociologia. 
Ospedalettao (Pisa): Pacini. 

66 Candea, ppp. 
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A second advantage is the multi-dimensionality of the archetype. It forces 
to realize that different dimensions are at play in any comparison. The 
relationship of the observer and the object, for example, also plays a role when 
the focus of a comparative enterprise is focussed on identifying difference 
between a vast number of legal systems. 

In spite of these advantages, there are some factors that seriously hamper 
the usefulness of the archetype in comparative law. First of all, it appears 
relatively abstract and complex, and uses quite a different ways of reasoning 
than the existing methodological debate. This might make it less appealing than 
the typologies mentioned above. In addition, it might not only fail to convince, 
but also it’s use will be less intuitive; if the archetype is to serve as a basis for 
discussion, it’s technical terms are meant to function as meta-language for 
comparison. Requiring comparative lawyers to engage with such a language – 
in addition to the difficulties inherent in doing comparative law – might be too 
much to ask.   

Another, more substantive reason makes it difficult to adapt the archetype 
to comparative law. Conceived for the purpose of the discussion in 
anthropology, it does not take into account an important feature of 
comparative law: the practical focus and purpose that is part of many 
comparative law enterprises.67 Candea does mention purposes, but when doing 
so, he addreses mainly different ways of understanding – to some extent, the 
purpose of all comparison in anthropology is to contribute to anthropological 
explanations of the world, be it through general theory, to understanding of 
individual instances, or through caveated generalizations. In comparative law, 
however, purposes vary between different ways to “understand the law” as the 
purpose of most academic enterprises, but they can also be very practical, as in 
law reform or legal argument. In this aspect, comparative law is different from 
social sciences. The purpose of comparison in law has important implications 
for the way comparison is done. Therefore, the lack of the archetype to address 
the variety of purposes comparison in law can have is a serious one. As a 
consequence, one might limit its applicability to academic comparisons, or look 
for alternative ways to include purposes when thinking about comparison. 

 
67 Leckey, 2017. 
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The look at a discussion of comparison in anthropology has shown – 
unsurprisingly, perhaps, - similarities and difference in the way comparisons are 
done and dealt with. The difference lead to the conclusion that a 
transplantation of the debate is not possible. The similarities, however, draw 
the attention to several factors the comparatist does well to be aware of, 
especially in order to deal with cultural biases and difference.  

 
II. WHAT TO COMPARE: MAPPING 

Integrating the social in comparative law methodology does not operate 
through techniques of comparison exclusively. Defining the object of 
comparison is, of course, another entry point. Conceptually, comparative law is 
about comparing “law”. However, (also) comparative lawyers have realized that 
defining the concept of law is very difficult (if not impossible68) and 
understanding of law varies in different cultures.69 After having focused on state 
law and state institutions70 for a long time, many comparative lawyers have 
today come to broaden the focus and see non-state normative orders as equally 
worthy of attention.71  

In terms of methodology, the starting point is nevertheless vey often 
framed in terms of law. Even the functional method, designed to take social 
function rather than “the law” as a tertium comparationis is closely linked to 
legal concepts. The social function is often defined in relation to a legal concept, 
for example when it asks about the protection of a weaker party of a contract.72 
More generally, by their legal background, comparative lawyers will be unlikely 

 
68 Twining, William. 2000. Globalisation and Legal Theory. 

69 Menski, Werner. 2006. Comparative Law in a Global Context. The Legal Systems of Asia and Africa, 2nd ed., 
Cambridge : Cambridge University Press, at 26 seq ; for a jurisprudential and comparative overview, see: Sean 
Patrick Donlan and Lukas Heckendorn Urscheler, eds., 2014. Concepts of Law. Comparative, Jursprudential, 
and Social Science Perspectives. Routledge.  

70 Anders. 

71 Michaels, Ralf. 2016. Religiöse Rechte und postsäkulare Rechtsvergleichung. In : Zukunftsperspektiven der 
Rechtsvergleichung, ed. Reinhard Zimmermann, ppp. Tübingen : Mohr Siebeck ; Leckey (2017). 

72 See for further criticism : Husa.  
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to reach the stage of anthropologist who do not necessarily attach a lot of 
importance to the classification of the normative systems they analyze.73 

In spite of these difficulties, defining the objects of comparison is a 
possibility to integrate the “social” element within the research method. Being 
aware of the social dimension helps identifying objects of comparison, both, in 
terms of geography (A.) as well as in terms of issue to look at (B.). 

 
A. Geographical Choices 

In its traditional understanding, comparative law compares law of 
different places: state law of jurisdiction A and state law of jurisdiction B. The 
concept of law behind this understanding is intrinsically linked to a state and its 
territory – the Westphalian model. In this state-centric understanding, 
comparing law in West-Africa means comparing law in the jurisdictions situated 
in Western Africa.  

But what is West-Africa? The classification established by the UN is a 
generally accepted reference,74 and it largely coincides with the 15 member-
states of the Economic Community of West African States (ECOWAS).75 As 
Mauritania has withdrawn from ECOWAS, there is a difference between the 
two, but for the purpose of the following arguments, there are only minor 
implications.  

It is another question whether the statistical division and the political 
willingness to cooperate also makes sense for the purposes of comparing family 
law. The main reason of ECOWAS is, of course, economic. One might argue that 
the example of the European Union shows what consequences an economic 
agenda of integration can have con the area of family law. However, while such 

 
73 This according to Anders. 

74 See the UN Department of Economic and Social Affairs, Statistic Division on Geographic Regions,available at  
UNSD — Methodology. 

75  Benin, Burkina Faso, Cabo Verde, Côte d’Ivoire, The Gambia, Ghana, Guinea, Guinea Bissau, Liberia, Mali, 
Niger, Nigeria, Senegal, Sierra Leone, Togo. 
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a move has been discussed in legal academia76, there seems little if any 
development towards harmonization. More importantly, the lack of 
comparative literature on West-African family law is striking. This is regrettable, 
as West-African family law is full of opportunities for comparative family 
lawyers (1.). Taking up these opportunities means making choices (2.). 

1. Reasons for Comparing West-African Family Law: Opportunities 

West-Africa is fascinating for comparative lawyers interested in normative 
pluralism, but also in post-colonial approaches. Its geographical proximity to 
Europe meant that different European colonial powers took possession 
(sometimes successively) of areas inhabited by the same ethnical groups. Unlike 
in other places such as South Asia or North-America, even with time, none of 
the colonial powers prevailed over time in a way to have the major influence in 
the region. In the 15 West-African states, there are today three official 
languages: West-Africa, English, French and Portuguese, but over thousand 
local languages, several of them cross-border such as Mandingo, Wolof, 
Youruba, and others.77 Thus, the colonial experiences and administrations have 
defined the boundaries, but also, to a large extent, the state legal systems. The 
underlying cultural layers exist often across these borders. The most striking 
example in this regard is the situation of Senegal and The Gambia. The former 
British Colony and Protectorate is entirely surrounded by Senegal, with the 
exception of the Western coast, and it essentially follows the course of the 
Gambie river. The border does not follow any ethnic division, and with the 
exception of the local language, the local languages largely correspond. Such a 
setting is an ideal exploration for legal scholars interested in exploring the 
interactions between the different legal formants, between colonial laws and 
local laws. 

The normative complexities of West Africa go beyond the interaction of 
local norms and colonial law. At times of a growing realization, in Europe, of the 
(remaining) importance of religion in the area of family law, given the 

 
76 Moumouni, Charles. 1990. La problématique d’un droit commun de la famille pour l’Afrique de l’Ouest, 
Cotonou (Master Thesis, unpublished). 

77 See the indications on the Website of EWOWAS : www.ecowas.int/about-ecowas/history.  
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challenges European legal systems and societies perceive especially in 
interactions with Islamic law, a look at West-Africa might be revealing. Here, 
Islam and Christianity have had profound influences, on state law and on other 
norms, and all three perspectives, state – religion – ethnic group78 have 
important and often competing influence on family norms. In this context, 
West-Africa might offers interesting insights. 

These characteristics might attract mainly comparative lawyers interested 
in understanding law. Another reason speaks to more practice oriented 
comparative lawyers: migration. The links between West-African states and 
their former colonial power have led to African migration to Europe long after 
the slave trade, and the number of West African migrants to Europe seems to 
be on the increase.79 The migrants bring their family law conceptions, so 
knowing these concepts (and the related difficulties) is a prerequisite for 
dealing with family law issues in the context of migration, even if it’s a mere 
factor that facilitates communication. 

Finally, West-African family law might also appeal to comparative lawyers 
for its attraction to the “most different” approach. In fact, many West-African 
legal systems recognize some form of polygamy, and the criminalization of 
homosexuality is equally an important issue. West-Africa would therefore be a 
useful terrain for comparatists interested in understanding these “very 
different” approaches and attitudes in family law. 

 

2. Choosing 

The different aspects that might attract interest in doing comparative law 
on West African family law will lead to reasoned choices when deciding how to 
explore the area of interest. A first and fundamental question is to decide 
whether one wants to stay with frontal comparison – exploring a given foreign 
legal system with one’s own background – or whether the additional step of 
horizontal comparison can be taken. Especially comparative lawyers interested 

 
78 See Menski, Werner.  

79 Flahaux, M.-L., & De Haas, H. (2016). African migration: Trends, patterns, drivers. Comparative Migration 
Studies, 4(1), 1- 25. 
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in colonial law would be well advised to compare at least two West-African 
states with different colonial backgrounds. Choosing more than one West-
African jurisdiction also shows an awareness of diversity in African law, and the 
research should then translate this aspiration when operating between search 
for alterity or search for identity. Given the number of jurisdictions, such an 
enterprise is challenging, especially if one aims for a culturally informed 
comparison. It approaches the impossible if it is done by one researcher alone 
on all West-African jurisdiction. Therefore, the choice needs to take into 
account the resources of the researcher. 

An alternative to inter-West-African comparisons is the comparison with 
another non Western jurisdiction. While this is not per se an illegitimate 
enterprise, it appears that the benefits described above (1.) will most clearly 
stand when doing comparative law on different West-African family laws.  

The focus of choosing has been the choice between different state laws. A 
more radical way of acknowledging the importance of non-state normative 
orders would be to compare norms within a single state jurisdiction. Such an 
approach was taken for example when formulating Senegalese family law80. 
This research will then approach anthropological research. Another focus could 
be different religious norms or institutions and their impact on family (law), 
either in one or in several state jurisdictions. Again, such an exercise would gain 
from being construed as interdisciplinary in nature.  

The choices mentioned above are just a few examples of choosing 
jurisdictions for research into West-African comparative family law that could 
bring insights to the comparative law community as a whole. Of course, 
geographic choices are not the only ones. The interest, success and failure of a 
comparison will also depend to some extent on the identification of interesting 
objects of comparison.   

 
B. Objects of Comparison 

This reflection on the object of comparison does not aspire to identify or 
classify and map all possible objects of comparison. Its main purpose is to 

 
80  
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explore ways in which the cultural aspects of family law can be brought to the 
center of comparison (see above, Introduction). 

A first possibility to do so would be to define the objects of comparison on 
the basis of anthropological research and debate, or/and on the basis of 
publications in African studies. There is, of course, a considerable amount of 
anthropological research on topics such as kinship and family.81 Access to such 
scholarship requires a certain familiarity with the field and, at best, 
interdisciplinary cooperation. Consultation of classics in anthropology on 
kinship might be an inspiration, but generally be insufficient to assess how 
anthropological insights or cooperation can be useful for a specific project. In 
other terms, it would be naïve to assume that a mere consultation of a couple 
of books on anthropology would allow identifying objects of comparison that 
will then allow successful intercultural research. One would need to rely either 
on sufficient existing ethnographic fieldwork or engage oneself in such 
fieldwork, after having acquired the necessary tools to do so. While there are 
several lawyers who have engaged in anthropology and basically changed their 
disciplinary orientation, it would go beyond the capacity of many comparative 
lawyers to do so.  

Another possibility for cultural inclusion would be to focus on debates and 
discussions rather than on legal rules.82 Here, reasoning in terms of different 
institutions and for a – religious institutions, customary institutions, state 
institutions, might bring insights that go beyond the strictly legal. According to 
the same idea, it might be interesting to look at the debates surrounding recent 
legal reforms in family law.83 Family law is indeed an area that is actively 
developing, and legal reforms in the field have been the object of controversial 

 
81 See for example Alber, Erdmute, Häberlein, Tabea and Martin, Jeannett, Generationenbeziehungen und 
innterfamiliäre Ressourcenflüsse in Westafrika : Ein Vergleich Benin – Togo, Generationenbeziehungen und 
innerfamiläre Ressourcenflüsse in Westafrika: Ein Vergleich Benin - Togo (uni-bayreuth.de) 

82 See for an example : Leckey, Robert, 2021. Differences in a Minor Archive : Feminist Activists and Scholars 
on Cohabitation, American Journal of Coparative Law [forthcoming]- 

83 For an example, see Lekebe Omouali, Daphtone. 2016. Les réformes du droit de la famille dans les États 
d’Afrique noire francophone : tendances maliennes. In Brigitte Djuidje Chatué (eds), Les réformes de droit 
privé en Afrique, 229 – 255. Presses Universitaires d’Afrique ; for a very interesting comparison (grounded in 
political science, though going far beyond) see N’diaye, Marième. 2016. La réforme du droit de la famille : une 
comparaison Sénégal-Maroc, Montreal : Les Presses de l’Université de Montréal. 
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discussions, politically and culturally.84 Focusing on state law reforms obviously 
bears the risk of overlooking the cultural. However, when looking at the debates 
rather than the black letter law alone, cultural elements and context will 
transpire, even if some voices risk not to be heard.  

There are more advantages in focusing on debates. In terms of method, it 
might be easier to do than sound ethnographic fieldwork and therefore seems 
more at the reach of lawyers. It might also be a first step for a comparison that 
looks at reasoning in different cultural areas.85 Finally, it acknowledges that 
norms are very much shaped by the debate that surrounds it. 

A final consideration on object of comparison takes a look at recent 
comparative family law more generally. When consciously leaving aside issues 
related to reproductive medicine that seem to be of little importance in West-
Africa, for socio-economic reasons, two topics have been at the center of 
attention:  the role of women in the family, and same-sex relationships. There 
is considerable research in West Africa on the former that has interesting 
cultural aspects,86 and exploring it is promising. The latter topic, however, 
seems to be beyond academic studies, even though it is a focus of international 
human rights law. It is important to realize that many see same sex relationships 
as contrary to their culture: the President of Senegal, for example, has 
repeatedly justified the prohibition of homosexuality on grounds of culture. This 
perceived public attitude make academic research on this topic difficult for 
researchers located in these areas. Therefore, gender equality and regulation 
of same -sex couples are promising areas of research that will unavoidably deal 
with cultural context. It appears, therefore, that the look at other disciplines is 
not at all necessary when defining objects of comparison, as long as the 
research methods will work with a sufficiently broad cultural awareness. 

 

 
84 See for example the debates surrounding the adoption of new statutes in Côtes d’Ivoire (2012) and in Mali 
(2012). 

85 Rosen (2012). 

86 See for example the collection: Women and law in West Africa: gender relations in the family – a West 
African perspective, Ghana 2003; Kañji, Saliou Samba Malaado and Camara, Fatou Kiné. 2000. 
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Conclusion 

This article has argued that comparative family law in and on West-Africa 
needs to put culture at the forefront, especially when it’s done from a Western 
perspective. It then explored possibilities to do so, looking first at the discussion 
of comparison in anthropology of law and second, at the questions of what to 
compare. The look at comparison in anthropology on the one hand confirmed 
the possibility, or rather the need, to be open to a variety of methods to do 
comparisons. This is an invitation, an opportunity to develop innovative 
approaches to comparative research that is aware of the different dimensions 
of comparison (identity, alterity). The anthropological debate also shows the 
many problems related to comparison, the several risks of bias being the most 
relevant for comparative law. This risk can however be taken up as an 
opportunity in that it calls for an open and inclusive debate within the discipline 
of comparative law.  

When looking at what to compare in West-African family law, it becomes 
clear that the region hosts a big number of opportunities. Several issues under 
the debate in Europe on the practical and theoretical level have been present 
for a long time. In fact, the cultural dimension is so present in debates on 
different issues on family law, that even state-centric approaches to 
comparison are likely to include cultural elements. In that sense, while 
interdisciplinary cooperation is probably the most promising avenue to fully 
explore the potential of comparative family law in West-Africa to understand 
law, a focus of comparison on debates in different arenas rather than on black 
letter law will also allow putting the cultural element at the center. In this sense, 
culturally aware comparative law does not need to be an area for the social-
scientific study of law alone. 

 


