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A. Compensation schemes for damages caused by healthcare 

 

1. Is the overall compensation scheme for medical malpractice organized 

within the court system or administrative system? Is it possible to 

discern a mixture (hybrid) way of procedural arrangements? Do 

compensation schemes serve additional punitive purposes or fulfill a 

pure indemnity function (without a personalization of healthcare 

damage)? What is the general evaluation of a particular compensation 

scheme in terms of efficiency and fairness? Is the possible negative 

evaluation prone to formulating proposals of gradual reforms or radical 

change? 

2. What is the relevant normative framework for: 

a) Defining and determining the existence of fault? 

b) Establishing a relevant standard of care (is the level of the accepted 

medical knowledge (ars medica) determined domestically or with a 

specific reference to the medical science within international 

perspective? Is the other criterion used (i.a. bonus pater familias)? Is 

physicians’ obligation determined as a pure obligation of means, 

characterized by diligence and irrespectively of the attainment of a 

specific result or provided for as a specific type of the obligation of 

means (obligation renforée)? 

c) Identifying the existence of an accidental risk related to the physicians’ 

performance (aléa thérapeutique)? 

d) Determining the burden of proof? (is the patient required to 

demonstrate the physician’s fault, the causal connection and the 

received damage? are there instruments to strengthen patients’ 

weaker position such as reversal of the burden of proof, acceptance of 

the rule res ipsa loquitur)? 

3. Are there differences in regulation concerning compensation schemes 

for medical malpractice in public and private hospitals? 

4. Is there a tendency to limit the number of medical litigation cases? 

(i.a. pretrial conditions, specific initial requirements concerning the 

involvement of third parties (neutral medical experts), possible limits 

of attorneys fees, time limits for commencing litigation)? 

5. Is there an inclination to use various mechanisms in order to diminish 

the amount of financial compensation (i.a. caps in the amount the 

plaintiff may receive/defendant may be required to pay, introduction of 

periodic payment rule rather than a lump sum of compensation)? 
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B. Alternatives to court proceedings 

 

1. Are there any procedures with the aim to substitute court proceedings 

in case of medical malpractice? What is their legal basis? Do they 

operate as mandatory or voluntary procedures? Are there any 

experimental projects with the goal of reducing the negative impact of 

court proceedings, such as increasing volume and cost of malpractice 

litigation, lengthy litigation process, involvement of adversarial experts 

and lawyers, chilling and stigmatizing effect on medical errors 

transparency? 

2. What is the overall aim and philosophy of those alternative 

proceedings? Are they based in cost-efficiency requirements for 

controlling medical liability costs? Are they aiming at strengthening 

patients’ rights? Is the primary goal of those procedures to improve 

quality and safety standards of healthcare? Do they possess a 

preventive character in order to deter a possible substandard of 

medical care? 

3. Is there a public entity (agency) dealing with medical malpractice, 

striving to protect patients’ rights? What is the precise mandate of the 

institution? Are the health damages compensation procedures 

centralized in one body? Is it regarded as an efficient means to 

safeguard the interests of victims of damages caused by healthcare? 

4. Has international arbitration of medical malpractice disputes been 

contemplated as a means of resolving claims in cross-border 

healthcare? 

5. What is the specific character of the procedures aiming at substituting 

court proceedings? Is their efficiency evaluation available? Have any of 

the following programs been practiced? 

a) Alternative dispute resolution (ADR) practices arranged between risk 

management professionals, insurers and patients (both formal and 

informal, such as i.a. presuit mediation programs or presuit voluntary 

binding arbitration) 

b) Apology laws (“I am sorry” laws protecting statements of early regret, 

apology or fault, made to patients by healthcare practitioners, without 

the possibility to use them in medical malpractice litigation) 

c) Communication and resolution projects (discussions between the 

patient, healthcare practitioner, insurance institution in order to 

provide explanation of the event, apology and possibly compensation) 
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d) Disclosure programs 

e) Dispute resolution and mediation arrangements (with assistance of a 

state entity (agency) within the process of negotiations among the 

parties concerned) 

f) Mediation (negotiation facilitated by a third-party neutral mediator) 

g) Pretrial notifications (mandatory advance notice of the intention to sue 

presented to the defendant by plaintiff) 

h) Pretrial screenings (informal screenings before medical malpractice 

litigation by an expert neutral party in order to assess the relative 

strength of each party’s arguments and to determine whether the 

merits are to be presented in trial) 

i) Safe harbors (defense to medical malpractice claim if shown 

physicians’ adherence to appropriate professional guidelines). 

 

C. Proposals de lege ferenda 

 

1. Is the issue of alternative procedures to court proceedings in case of 

medical malpractice a current and debated topic within domestic 

legislative circles? What is the standpoint of the civil law doctrine and 

legal theorists? Are judges in favour of limiting judicial proceedings and 

strengthening the alternative means of dispute resolution? 

2. Are there any reform proposals currently at stake? If any, do those 

attempts aim at traditional (tort litigation in courts) or innovative 

(alternative dispute resolution mechanisms, administrative systems) 

regulation of medical liability? 

 

D. Time schedule 

 

1. 1st January-31st December 2017: elaboration of national/special reports 

2. 18-19th September 2017 – conference at the University of Warsaw 

3. 31st January 2018 – final version of national/special reports 

4. 30th April 2018 – elaboration of the general report (collection of a 

minimum 5 and a maximum 20 national/special reports) 

5. 22-28th July 2018 – XXth General Congress of the Academy of 

Comparative Law, Fukuoka (Japan) 

6. 30th September 2018 – publication of the general report by Springer 

(Ius Comparatum – Global Studies in Comparative Law series). 

 



 5 

E. Systemic remarks 

 

1. What is the basis for compensation based on lack of healthcare in case 

of the existence of waiting lists for medical treatment? Is there a 

possibility to grant compensation in case of deficits of quality in 

healthcare? Are there instruments conducive to safeguarding equal 

distribution of limited resources within the provision of medical services 

in order to ensure their accessibility? What is the basis for possible 

compensation in case of defects in medical products? 

2. What would be the basis for possible institutional responsibility (of 

public authorities, public hospital, private hospital) for lack of adequate 

healthcare? Is there a possibility to grant compensation in case of 

infringement of the patients’ rights? Would it be possible to grant 

compensation in order to compensate non-material damages, in case 

of breach of privacy or dignity of patients? 


